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§ 20.2204–3 Special rules for estates of
decedents dying after December 31,
1976; special lien under section
6324A.

For purposes of §§ 20.2204–1(b) and
20.2204–2(b), in the case of a decedent
dying after December 31, 1976, if the ex-
ecutor elects a special lien in favor of
the United States under section 6324A,
relating to special lien for estate taxes
deferred under sections 6166 or 6166A
(as in effect prior to its repeal by the
Economic Recovery Tax Act of 1981),
such lien shall be treated as the fur-
nishing of a bond with respect to the
amount for which the time for pay-
ment has been extended under section
6166. If an election has been made
under section 6324A, the executor may
not thereafter substitute a bond pursu-
ant to section 2204 in lieu of that lien.
If a bond has been supplied under sec-
tion 2204, however,the executor may,
by filing a proper notice of election and
agreement, substitute a lien under sec-
tion 6324A for any part or all of such
bond. See §§ 20.6324A–1 and 301.6324A–1
for rules relating to a special lien
under section 6324A.

[T.D. 7941, 49 FR 4468, Feb. 7, 1984]

§ 20.2205–1 Reimbursement out of es-
tate.

If any portion of the tax is paid by or
collected out of that part of the estate
passing to, or in the possession of, any
person other than the duly qualified
executor or administrator, that person
may be entitled to reimbursement, ei-
ther out of the undistributed estate or
by contribution from other bene-
ficiaries whose shares or interests in
the estate would have been reduced had
the tax been paid before distribution of
the estate, or whose shares or interests
are subject either to an equal or prior
liability for the payment of taxes,
debts, or other charges against the es-
tate. For specific provisions giving the
executor the right to reimbursement
from life insurance beneficiaries and
from recipients of property over which
the decedent had a power of appoint-
ment, see sections 2206 and 2207. These
provisions, however, are not designed
to curtail the right of the district di-
rector to collect the tax from any per-
son, or out of any property, liable for
its payment. The district director can-

not be required to apportion the tax
among the persons liable nor to enforce
any right of reimbursement or con-
tribution.

§ 20.2206–1 Liability of life insurance
beneficiaries.

With respect to the right of the dis-
trict director to collect the tax with-
out regard to the provisions of section
2206, see § 20.2205–1.

§ 20.2207–1 Liability of recipient of
property over which decedent had
power of appointment.

With respect to the right of the dis-
trict director to collect the tax with-
out regard to the provisions of section
2207, see § 20.2205–1.

§ 20.2207A–1 Right of recovery of es-
tate taxes in the case of certain
marital deduction property.

(a) In general—(1) Right of recovery
from person receiving the property. If the
gross estate includes the value of prop-
erty that is includible by reason of sec-
tion 2044 (relating to certain property
in which the decedent had a qualifying
income interest for life under sections
2056(b)(7) or 2523(f)), the estate of the
surviving spouse is entitled to recover
from the person receiving the property
(as defined in paragraph (d) of this sec-
tion) the amount of Federal estate tax
attributable to that property. The
right of recovery arises when the Fed-
eral estate tax with respect to the
property includible in the gross estate
by reason of section 2044 is paid by the
estate. There is no right of recovery
from any person for the property re-
ceived by that person for which a de-
duction was allowed from the gross es-
tate if no tax is attributable to that
property.

(2) Failure to exercise right of recovery.
Failure of an estate to exercise a right
of recovery under this section upon a
transfer subject to section 2044 is treat-
ed as a transfer for Federal gift tax
purposes of the unrecovered amounts
from the persons who would benefit
from the recovery to the persons from
whom the recovery could have been ob-
tained. See § 25.2511–1 of this chapter.
The transfer is considered made when
the right of recovery is no longer en-
forceable under applicable local law. A
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delay in the exercise of the right of re-
covery may be treated as an interest-
free loan with appropriate gift tax con-
sequences under section 7872 depending
on the facts of the particular case.

(3) Waiver of right of recovery. The pro-
visions of § 20.2207A–1(a)(2) do not apply
to the extent that the surviving
spouse’s will provides that a recovery
shall not be made or to the extent that
the beneficiaries cannot otherwise
compel recovery. Thus, e.g., if the sur-
viving spouse gives the executor of the
estate discretion to waive the right of
recovery and the executor waives the
right, no gift occurs under § 25.2511–1 of
this chapter if the persons who would
benefit from the recovery cannot com-
pel the executor to exercise the right of
recovery.

(b) Amount of estate tax attributable to
property includible under section 2044.
The amount of Federal estate tax at-
tributable to property includible in the
gross estate under section 2044 is the
amount by which the total Federal es-
tate tax (including penalties and inter-
est attributable to the tax) under chap-
ter 11 of the Internal Revenue Code
that has been paid, exceeds the total
Federal estate tax (including penalties
and interest attributable to the tax)
under chapter 11 of the Internal Rev-
enue Code that would have been paid if
the value of the property includible in
the gross estate by reason of section
2044 had not been so included.

(c) Amount of estate tax attributable to
a particular property. An estate’s right
of recovery with respect to a particular
property is an amount equal to the
amount determined in paragraph (b) of
this section multiplied by a fraction.
The numerator of the fraction is the
value for Federal estate tax purposes of
the particular property included in the
gross estate by reason of section 2044,
less any deduction allowed with respect
to the property. The denominator of
the fraction is the total value of all
properties included in the gross estate
by reason of section 2044, less any de-
ductions allowed with respect to those
properties.

(d) Person receiving the property. If the
property is in a trust at the time of the
decedent’s death, the person receiving
the property is the trustee and any per-
son who has received a distribution of

the property prior to the expiration of
the right of recovery if the property
does not remain in trust. This para-
graph (d) does not affect the right, if
any, under local law, of any person
with an interest in property to reim-
bursement or contribution from an-
other person with an interest in the
property.

(e) Example. The following example
illustrates the application of para-
graphs (a) through (d) of this section.

Example. D died in 1994. D’s will created a
trust funded with certain income producing
assets included in D’s gross estate at
$1,000,000. The trust provides that all the in-
come is payable to D’s wife, S, for life, re-
mainder to be divided equally among their
four children. In computing D’s taxable es-
tate, D’s executor deducted, pursuant to sec-
tion 2056(b)(7), $1,000,000. Assume that S re-
ceived no other property from D and that S
died in 1996. Assume further that S made no
section 2519 disposition of the property, that
the property was included in S’s gross estate
at a value of $1,080,000, and that S’s will con-
tained no provision regarding section
2207A(a). The tax attributable to the prop-
erty is equal to the amount by which the
total Federal estate tax (including penalties
and interest) paid by S’s estate exceeds the
Federal estate tax (including penalties and
interest) that would have been paid if S’s
gross estate had been reduced by $1,080,000.
That amount of tax may be recovered by S’s
estate from the trust. If, at the time S’s es-
tate seeks reimbursement, the trust has been
distributed to the four children, S’s estate is
also entitled to recover the tax from the
children.

[T.D. 8522, 59 FR 9654, Mar. 1, 1994]

§ 20.2207A–2 Effective date.

The provisions of § 20.2207A–1 are ef-
fective with respect to estates of dece-
dents dying after March 1, 1994. With
respect to estates of decedent dying on
or before such date, the executor of the
decedent’s estate may rely on any rea-
sonable interpretation of the statutory
provisions. For these purposes, the pro-
visions of § 20.2207A–1 (as well as
project LR–211–76, 1984–1 C.B., page 598,
see § 601.601(d)(2)(ii)(b) of this chapter),
are considered a reasonable interpreta-
tion of the statutory provisions.

[T.D. 8522, 59 FR 9655, Mar. 1, 1994]
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